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Foreword

China’s shipbuilding industry has a time-honored history. Through years of
rapid development, China has made great breakthroughs in the research and
development of high-end products and ranks first in terms of global market share,
which further consolidates its position as the leading shipbuilding power in the
world. Currently, the strategy of making China a maritime power is gradually
deepened and the focus of the exploration and exploitation of marine resources
has been shifted from offshore waters to the deep sea. The shipbuilding industry
i1s embracing a broader market space. Meanwhile, the intelligent transformation
of the shipbuilding industry is accelerated and new breakthroughs have been made
in the upgrade of ship structures, forming a new competition pattern for the
global shipbuilding market. Opportunities and pressures coexist. China’s
shipbuilding industry 1is entering into an important period of strategic
opportunities for transformation and upgrading.

Shanghai and the surrounding areas are of strategic importance in the
development of China’s shipbuilding industry. A large number of internationally
leading shipbuilding companies and marine engineering equipment manufacturers
have gathered here, forming an industrial cluster covering upstream and
downstream industries and supporting services and constituting an important part
of the Shanghai International Shipping Center. The Shanghai Maritime Court has
always been focusing on conflicts and disputes arising in the development of the
shipbuilding industry and has tried a large number of disputes over the design,
building and repair of ships, purchase and sales of supporting products,
financing, insurance, etc. The Shanghai Maritime Court is dedicated to
regulating the operations of enterprises, optimizing the business environment and
actively exploring judicial mechanisms that serve and guarantee the development

of the shipbuilding industry, thus providing strong judicial services and



guaranteeing for promoting the sustainable and sound development of China’s
shipbuilding industry and improving its international market competitiveness.
This maritime trial systematically briefing reviews the work initiatives,
problem suggestions and typical cases of the Shanghai Maritime Court in serving
and guaranteeing the development of the shipbuilding industry in recent years and

is prepared for all sectors of society to fully understand the maritime trials.
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Part One:Trials of Serving and Guaranteeing Development of Shipbuilding Industry

| . Overview of Trials of Serving and Guaranteeing Development
of Shipbuilding Industry

The Shanghai Maritime Court ( hereinafter referred to as the “ Court”) has
jurisdiction over a wide range of disputes relating to the development of the
shipbuilding industry. Among them, maritime disputes involved in first-instance cases
mainly include disputes over shipbuilding contracts, ship design contracts and ship
repair contracts directly arising in shipbuilding activities, as well as disputes over
purchase and sales contracts of ship supporting products, financial loan contracts, bank
guarantees and insurance contracts relating to shipbuilding activities. As disputes
relating to shipbuilding activities are also usually resolved through arbitration, cases
tried pursuant to special procedures, such as arbitration cases under judicial review
involving shipbuilding disputes, also account for a certain proportion.

From 2016 to 2020, the Court concluded a total of 237 cases involving the above
maritime disputes, including 56 cases of disputes over shipbuilding contracts, 50 cases
of disputes over ship repair contracts, 60 cases of disputes over the purchase and sales
contracts of ship supporting products, 34 cases of financial disputes relating to
shipbuilding activities ( disputes over financing contracts, bank guarantees and
insurance contracts relating to shipbuilding activities ), 30 arbitration cases under
judicial review involving shipbuilding disputes and 7 cases involving other types of

disputes, such as shipbuilding intermediary and ship design.

Distribution of Types of Cases Involving the Shipbuilding Industry
Concluded in the Recent Five Years

Other types of disputes,
such as shipbuilding
intermediary and ship
Arbitration cases under design Disputes over
judicial review involving shipbuilding contracts
shipbuilding disputes 56
23.63%

Financial disputes
relating to shipbuilding
activities

Disputes over ship
repairing contracts
50

Disputes over purchase
21.10%

and sales contracts of
ship supporting products
60
25.32%
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The main characteristics of relevant cases are as follows:

1. Cases of contract disputes take up a dominant proportion and cases of
infringement disputes also account for a certain proportion. As disputes relating to
shipbuilding activities mainly arise from business activities of market entities, cases of
contract disputes take a dominant proportion, up to more than 95% of the total cases.
Infringement disputes relating to shipbuilding activities arise under special
circumstances, such as accidents in trial voyages of ships, ship design defects and
quality defects in ship supporting products, thus accounting for a small proportion.

2. The disputes are highly technological, professional and regular. The
shipbuilding industry is a technology-intensive industry. The ship design, building and
acceptance are required to be carried out in strict accordance with international treaties
and the specifications issued by the classification society and other competent
authorities. In particular, to cope with climate changes and protect the marine
environment, the International Maritime Organization ( IMO) and other competent
organizations have established and issued a series of new standards, imposing new
requirements on shipowners, shipbuilding enterprises and ship design entities. It is
found in trial practices that a significant number of disputes arise from technical issues
occurring during the shipbuilding process, for example, whether or not the ship design
meets the agreed standards or has defects, whether or not the built ships reach the
designed capacity, whether or not the ships are qualified in trial voyages and meet the
delivery conditions, whether or not there are quality problems in key ship parts and
whether or not design changes will affect the calculation of quantities. In the trial of
these cases, professional institutions or experts are usually required to participate in
litigation activities to accurately identify relevant technical issues.

3. Associated cases of disputes arising from failures in shipbuilding activities are
common. The close connections of various procedures in the shipbuilding industry
chain are reflected in associated cases of the corresponding disputes. The connections
may be divided into two types: the connections between upstream and downstream
procedures and that between shipbuilding companies and financial institutions. In the
former case, the failure of one procedure usually causes disputes in several other
procedures. For example, the failure in the fulfillment of a shipbuilding contract may
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cause a series of disputes over the purchase contracts of key parts and special items of
the ships and the adjustment of ship designs may cause workload changes, which may
eventually result in contracting project settlement disputes. In the latter case, failures
in the shipbuilding process usually cause problems in the related financial service
sectors. For example, to avoid and control shipbuilding risks, shipbuilding companies
and shipowners usually specify in the shipbuilding contracts that both parties shall,
respectively, request a bank to issue a performance guarantee to ensure that the
payment or repayment obligations under the contracts will be fulfilled and enhance
their credit standings. Usually, shipbuilding companies would purchase shipbuilding
insurance as agreed upon in the shipbuilding contracts. Therefore, a failure in the
fulfillment of a shipbuilding contract is very likely to trigger financial disputes over
financial guarantees and insurance.

4. Foreign-related cases are increasing. As a result of diversified factors such as
historical practices, disputes over foreign-related shipbuilding contracts and the related
financial guarantees and financing contracts are usually subject to English laws and are
arbitrated in London, Britain. Foreign-related cases only account for about 10% of all
shipbuilding industry cases accepted by the Court, which is far lower than the
proportion of foreign-related cases in other industries. In recent years, the international
influence and credibility of China’s maritime trials are gradually increasing. Many
Chinese shipbuilding companies have tried to specify in their ship export contracts and
related agreements that disputes arising from the fulfillment of their contracts shall be
settled through legal proceedings in China. The number of foreign-related cases is now
increasing. The Court has accepted many typical foreign-related cases. For example,
the Court accepted a case about disputes over a shipbuilding contract between a
Singaporean buyer and a Chinese shipbuilding company, where the buyer overthrew
the arbitration agreement and filed a lawsuit with the Shanghai Maritime Court to settle
the dispute based on Chinese laws; adjudicated a case about disputes over shipbuilding
commissions based on the British case law; and conducted judicial review on arbitral

awards issued by tribunals in other countries such as Britain and Singapore.
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Il. Key Initiatives Taken to Serve and Guarantee Development of
Shipbuilding Industry

1. Optimize the allocation of maritime trial resources and improved the
professionalism of trials of cases in shipbuilding industry.

In recent years, Shanghai has constantly restructured the layout of the
shipbuilding industry. It built many industrial clusters of leading marine companies,
such as the Changxing Shipbuilding Base, Lingang Marine Engineering Equipment
Manufacturing Base, and Waigaoqiao Shipbuilding and Marine Engineering Equipment
Manufacturing Base and set up industrial development zones featuring strategic
emerging marine industries, high-end shipbuilding and marine engineering equipment
manufacturing. To better serve the construction of related functional areas and the
development of the shipbuilding industry, the Court set up the Changxing Island
Division in April 2020, which specialized in handling maritime disputes in the
functional areas of Chongming District. At the same time, it broadened the functions
of courts in the free trade zone in serving the new Lingang area, facilitated the work of
courts in both the north and south of Shanghai, accumulated effective experience in
protecting the shipbuilding industry through maritime trial services and further
enhanced the professionalism of trials of cases in this industry.

In view of the close connection
and wide coverage of the procedures
of the shipbuilding industry chain,
when any cases involve shipbuilding
financing, financial guarantee, shipbuilding
insurance and marine damages during

the trial voyages of ships under

construction, the Court has set up an

The Changxing Island Division is set up

inter-departmental collegiate panel to
conduct the trial to unify the law enforcement standards and expand the breadth and

depth of maritime trial services for the shipbuilding industry.
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2. Give full play to the advantages of professional organizations and improved
the diversified dispute resolution mechanism, to make Shanghai a preferred place
for resolution of disputes involving shipbuilding industry.

The Court has established good cooperation relationships with the China
Classification Society Shanghai Branch, Shanghai Society of Naval Architects and
Ocean Engineers and Shanghai Association of Shipbuilding Industry. Focusing on the
roles of industrial and professional organizations in mediating and resolving cases
involving the shipbuilding industry,
the Court has determined that the most ’
suitable organizations entrusted with
mediation based on the characteristics
of various disputes and guided the
parties involved to prioritize multiple

mediation methods. For disputes that

are concentrated in numbers and have - , .
I'he Court cooperates with the Shanghai Commercial

significant group effects such as the Mediation Centerto resolve cross-border disputes
through foreign mediators

disputes over shipbuilding sub-contracts,

the Court gave full play to the judicial demonstration effect and specified the rules

through effective judgments to guide other parties involved to accept mediation and

expand the results.

In addition, the Court formulated the One-Stop Work Rules for Diversified
Resolution of Foreign-related Maritime Disputes by Litigation, Mediation and
Arbitration. The Court provided the Chinese and foreign parties involved with
diversified, convenient and efficient one-stop dispute resolution services by
cooperating with or introducing social resources such as mediation organizations,
arbitration organizations and legal service organizations and inviting senior
professionals in the shipbuilding industry to serve as mediators and formed a diversified
resolution system for foreign-related maritime disputes, to attract the Chinese and
foreign parties involved to resolve disputes within the territory of China and strive to

make Shanghai a preferred place for the resolution of disputes involving the

shipbuilding industry.
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3. Effectively carry out judicial review of foreign-related arbitration cases and
ascertainment of foreign laws by adhering to the judicial concept of inclusion and
openness.

Based on the current situation that foreign-related disputes involving the
shipbuilding industry are mainly resolved by foreign arbitration organizations under
foreign laws, the Court effectively carried out a judicial review of foreign-related
arbitration cases and ascertainment of foreign laws by adhering to the judicial concept
of inclusion and openness.

In terms of judicial review of foreign-related arbitration cases, the Court fully
respected the willingness of the parties involved to resort to arbitration proceedings,
accurately mastered foreign elements involved in the cases, identified the effectiveness
of foreign-related arbitration agreements, correctly applied the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards and the Arrangements of the
Supreme People’s Court on the Mutual Enforcement of Arbitral Awards between the
Mainland and the Hong Kong Special Administrative Region and recognized and
enforced foreign arbitral awards and the arbitral awards made in Hong Kong, to build
an “arbitration-friendly ” judicial environment and optimize the law-based business
environment.

In terms of ascertainment of

foreign laws, the Court formulated the LEKEAE LEsFd g-..';_ PPPTE |

Guiding Opinions on the Ascertainment of A EENE AL BTN
‘LikkFEmAAESEAIFST LAZHHK

Foreign Laws in Maritime Trials Involving B o
Facpaede '

Foreign Elements and the Work Rules for

the Unified Entrustment of Ascertainment

of Foreign Laws. The Court signed the

. . . The Court signs contracts with the ECUPL and SMU
Ascertainment of Foreign Laws with  and launches the foreign law ascertainment platform

Special Cooperation Agreement on

the East China University of Political
Science and Law ( ECUPL ) and the Shanghai Maritime University ( SMU ),
respectively, and formally launched the Shanghai Maritime Court Foreign Law

Ascertainment Platform, the first foreign law ascertainment platform in the field of
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maritime trials in China, to resolve difficulties in the ascertainment of foreign laws.

4. Hire expert jurors and built a talent pool of invited experts proficient in
shipbuilding engineering technology consultation to improve the quality of
identifying technical facts involving shipbuilding industry.

Shipbuilding and ship design

involve multiple professional and : =

-

technical specifications. According to i
ST L i.hdila&.
incomplete statistics, nearly 40% of ssansta

disputes relating to  shipbuilding
activities focus on technical and

professional issues. The Court has

been actively exploring and improving ' . — -

The forum for invited consultants at Shanghai

the investigation mechanism for International Maritime Judicial Base of the
Supreme People's Court

professional and technical facts and

determined effective ways to identify professional and technical facts involving the
shipbuilding industry. Since 2016, the Court has hired a group of experts with
excellent expertise, solid theoretical knowledge and rich practical experience in related
industries such as the shipbuilding industry to serve as jurors, to help improve the
professionalism of trials in terms of review and verification of evidence, identification
of technical facts, etc. In addition, the Court has built a talent pool of invited experts
proficient in shipbuilding engineering technology consultation in conjunction with
scientific research institutions and industry associations, which provided intellectual
support for solving professional and technical issues and provided powerful professional
and technical support for resolving conflicts and disputes in the shipbuilding industry.
5. Build a communication and exchange platform to provide targeted judicial
services and facilitate shipbuilding enterprises to cope with risks and challenges.
Under the complicated international situation and the influence of the COVID-19
pandemic, the shipbuilding industry is facing new challenges. The Court pro-actively
built a communication and exchange platform, directly faced the “ pain points,”
“obstacles” and “ difficulties” of shipbuilding enterprises in terms of judicial
requirements, mastered the essence of judicial services and provided targeted judicial
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services, to facilitate shipbuilding enterprises to cope with international and domestic

challenges. In September 2020, the Court held a seminar on “Risk Response by

Shipbuilding and High-End Marine Equipment Manufacturing Enterprises under

Regular Epidemic Prevention and
Control and Judicial Support ” during
which, representatives of shipbuilding
enterprises and industry associations
presented at the seminar, such as Jiangnan
Shipyard ( Group ) Co. Itd., Hudong-
Zhonghua Shipbuilding ( Group ) Co. ,
Ltd. , Shanghai Waigaogiao Shipbuilding
Co., Ltd., Shanghai Zhenhua Heavy
Industries Co., Ltd. and COSCO

The Court holds a seminar, serving and supporting
the sound development of shipbuilding and high-end
marine equipment manufacturing enterprises

Shipping Heavy Industry Co., Ltd. made extensive and in-depth exchanges and

discussions about the risk response by Chinese shipbuilding enterprises in the context of

regular epidemic prevention and
control, precautions for Chinese
shipbuilding enterprises’ participa-
tion in overseas arbitration,
selection of expert witnesses
in shipbuilding disputes and
other related issues. In addition,
the Court established a judicial
service and support mechanism

for fixed-point contact, regular

Changxing [sland Division visits shipbuilding enterprises

communication and targeted measures, to actively contact shipbuilding enterprises and

promptly respond to their judicial requirements, conclude and promote advanced

experience and practices and serve the high-quality development of shipbuilding

enterprises.
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6. Deepen the maritime judicial cooperation in the Yangtze River Delta
region, to form the joint effort for serving the shipbuilding industry.

The Yangtze River Delta region is the most important shipbuilding base in China,
where ship supporting industry clusters are well developed and an industrial layout
featuring distinct levels, reasonable structure and close connection has been formed.
The new development pattern of the shipbuilding industry formed in the Yangtze River
Delta region has posed new requirements on the maritime judicial cooperation in the
region.

In November 2019, the Court formulated and . .

E W 3 3% B
issued the Opinions on Serving and Guaranteeing

the Integrated Development of the Yangtze River i35 C2019) 49 9

Delta Region, specifying the tasks and requirements Fifif e 55 PR
Pl == S — (e e ety 9 HEA WL

for pro-actively cooperating in the integrated
development of the port and shipping industries, and
providing explicit guidance for work of courts from
such aspects as fulfilling trial duties, upgrading

litigation services, strengthening regional cooperation,

promoting discussions and exchanges and promoting .gsusssscsuses

L RAARKEA—-RREREESSHEANL. KK
data sharing. 2
The Court formulates the opinions.
serving the integrated development
of the Yangtze River Deltaregion

In addition, the Court, in conjunction with
other maritime courts in the Yangtze River Delta
region, established comprehensive mechanisms such as the maritime judicial assistance
mechanism, trial resources and information sharing mechanism, unified case standard
mechanism and typical case publishing mechanism, to continuously improve the role
of maritime trials in providing judicial services and guarantees for the development of

marine economy including the shipbuilding industry.
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Part Two; Characteristics of Disputes over Various Types Involving Shipbuilding Industry, Problems Identified and Suggestions

According to the spatio-temporal layout and logical relationship of the links in the
industry chain of shipbuilding industry, the Court hereby summarizes the main
characteristics of ten types of disputes involving shipbuilding industry concluded by the
Shanghai Maritime Court from 2016 to 2020 and the problems identified, and brings

forward the relevant suggestions as follows;
| . Dispute over Ship Design

Ship design is a multi-parameter, multi-objective, multi-constraint and multi-
discipline process of solving and optimizing highly non-linear problems. It requires
high technical precision and extensive disciplinary knowledge. Shanghai is a key area
for ship design in China, bringing together a number of heavyweight state-owned ship
design scientific research institutions and design teams of large-scale state-owned with
independent design capabilities, as well as a number of private ship design companies
that have been developing rapidly in recent years. Currently, the ship design cases tried
by the Shanghai Maritime Court have the following characteristics ;

1. Disputes caused by ship design involve multiple links in the whole industry
chain of the shipbuilding industry. Ship design is the soul of shipbuilding projects. The
ship design work plays a decisive role in realizing the ultimate objective of the whole
shipbuilding project. In the event of problems occurred in ship design, a small problem
will cause repeated changes to the design, causing the increase or decrease of the
content of the construction project and project delay, and a big problem will result in
the failure to use the ship or meet the design requirements. Thus, ship design is closely
connected to the subsequent shipbuilding, shipbuilding insurance and other links in the
industry chain of the shipbuilding industry; disputes arising therefrom include disputes
arising from the performance of the ship design contracts, and also disputes concerning
the settlement of subcontracting payment for shipbuilding arising from ship design
changes, disputes concerning shipbuilding insurance contracts arising from ship design
flaws and the corresponding subrogation disputes, etc.

2. There are various types of design objects. Both the entrusting parties for ship
design and the construction sites located in the Yangtze River Delta. The designed ships
include bulk carriers, oil tankers and other conventional ships, as well as large-lake
transport ships, business ships, pilot ships, oilfield work ships, diving support ships
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and other unconventional ships. The entrusting parties for design are mostly shipowners
and shipbuilding companies from Jiangsu and Zhejiang. Apart from Shanghai, the
shipbuilding sites are also located in key bases of the shipbuilding industry in the
Yangtze River Delta in Taizhou and Nantong of Jiangsu, as well as Zhoushan,
Ningbo, Taizhou of Zhejiang, etc. It demonstrates that Shanghai has a prominent
position in the ship design industry, other regions in the area actively accept the
transfer of Shanghai’s manufacturing industry and support the development of
Shanghai’s service industry under the allocation of market-oriented resources. A sound
division of labor cooperation is shown in the shipbuilding industry of the Yangtze River
Delta.

3. Private enterprises account for a high proportion of the ship designers involved
in litigation. The amount of compensation caused by ship design flaws is much higher
than the amount under the design contract. Most of the disputes arising from ship
design flaws involve private ship design enterprises, which indicates that private ship
design enterprises need to further enhance their technical reserves, operating and
management capacities, and risk prevention capabilities. In the relevant cases, the
amount of compensation arising from ship design flaws is several or even a dozen times
the design fee. Some ship design enterprises have thus got into business difficulties or

even entered into bankruptcy or reorganization procedures.
Il. Dispute over Intermediary of Shipbuidling and Repair

The intermediary disputes in shipbuilding and repair are “niche” type in maritime
cases. The shipbuilding and repair brokers obtain commissions through providing
brokerage services for shipbuilding companies and shipowners to enter into
shipbuilding or repair agreements. An excellent shipbuilding and repairbroker can
promote the mutual understanding between the shipbuilding companies and the
shipowners, assist the shipbuilding companies or the shipowners in contractual
negotiation, buffer conflicts between shipbuilding companies and shipowners, and
provide value-for-money services to shipbuilding companies and shipowners.

All the businesses involved in such cases concluded by the Shanghai Maritime
Court are intermediary businesses where foreign agencies act as the go-between for
foreign shipowners and large-scale Chinese shipbuilding companies. The brokers are
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usually registered in Samoa, Seychelles and other tax avoidance countries. Meanwhile,
the shipowners are single-ship companies registered in Panama and other countries of
flags of convenience. These foreign-related repair and shipbuilding intermediary
contracts often comply with international practices, where the time and conditions for
the agent to obtain the commission are related to the progress of the performance of the
shipbuilding contract, especially to the progress payment. On the other hand, any
change to the shipping market will also bring about various uncertainties to the
performance of the shipbuilding contract, and in the event of the rescission of the
shipbuilding contract or the transfer of the shipbuilding contract in the course of
performance by the shipowners or shipbuilding companies, whether the broker can still
obtain the commission needs to be determined according to the governing law of the
intermediary contract of shipowners and shipbuilding companies and the clauses of the
contract.

Besides, under the impact of the IMO sulfur restriction order, Chinese
shipbuilding companies have undertaken the business of desulfurization tower
installation for most ships around the world. At the beginning of 2020, the business of
desulfurization tower installation was hit by the COVID-19 epidemic and the oil price
war. Many shipowners put aside their desulfurization tower installation plans, resulting

in many commission disputes.
ll. Dispute over Ship Repair

Ship repair industry is an important part of China’s shipbuilding industry, anda
key link in the industry chain of maritime trade. In recent years, the world’s ship repair
center has moved eastward, and the number of China’s annual ship repair projects
(number of completed ships) takes up 40% of that of the world, 80% of which are
for the repair of foreign ships. China has thus become the world’s largest ship repair
country. From 2016 to 2020, the Shanghai Maritime Court concluded 48 ship repair
contractual disputes in total, including 16 foreign ship repair cases, and the other 32
cases involved the repair of coastal transport ships, inland water transport ships,
engineering ships, fishing vessels, yachts and other domestic civil vessels. The
relevant cases have the following characteristics;

1. The non-standard management of small and medium-sized shipbuilding
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companies is likely to cause disputes, and the industrial standards need to be
strengthened urgently. The relevant cases show that the disputes arising from the repair
of domestic transport ships, engineering ships, fishing vessels and other civil vessels
are mostly related to the non-standard management of small and medium-sized
shipbuilding companies directly. The relevant disputes include disputes concerning the
payment for ship repair arising from the repair expense standard and repair item,
disputes concerning liquidated damages arising from ship delay when shipbuilding
companies undertake repair business without the corresponding repair capabilities,
subcontracting settlement disputes arising from improper subcontracting, disputes
arising from liquidated damages caused by quality defects in ship repair, etc. Ship
repair is related to ship quality and navigation safety, and it is urgent to strengthen
industry standards. With the transformation of functions of the government and the

[

promotion of the “streamline administration and delegate power, improve regulation,
and upgrade services” reform, the Ministry of Industry and Information Technology
annulled the Standard Conditions for the Shipbuilding Industry and the Regulatory and
Administrative Measures for the Standardization of the Shipbuilding Industry in April
2019. Associations in the industry should play a greater role in leading the standardized
development of the enterprises and strengthening the self-discipline of the industry,
and promote the healthy development of the standardized management of the
shipbuilding industry, including the ship repair industry.

2. Disputes arising from the repair of foreign ships are mostly caused by the
shipowner’s failure to pay for the ship repair in time, and Chinese shipbuilding
companies should strengthen the risk management of accounts receivable. In the
international ship repair market, the Chinese ship repair industry has three advantages ;
short work periods, good quality, and low price. Some international ship management
companies have reached long-term cooperation agreements with Chinese shipbuilding
companies to maintain and repair ships. Since the establishment of the China
( Shanghai ) Pilot Free Trade Zone, a number of wholly foreign-owned ship
management companies have established wholly foreign-owned ship management
companies within the free trade zone. Thus, ship repair disputes arising from the ship
management companies’ failure to pay for the repair of foreign ships have been
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increasing in recent years. Although the amount of subject in such cases is large, the
fact is clear and the legal relationship is simple, most of the cases have been concluded
through mediation. However, for timely payment collection, the Chinese shipbuilding
companies have to make concessions in the mediation, which further reduces the
already low ship repair profits.

3. The green development of shipbuilding industry has brought new opportunities
and new challenges to the shipbuilding industry, and the question of how to dispose
the old components and scrap steel replaced in the ship repair deserve great
attention. With the validation of the IMO2020 sulfur restriction order and the BWM
convention ( International Convention for the Control and Management of Ships
Ballast Water and Sediments) , Chinese shipbuilding companies have undertaken a
large number of businesses for adding desulfurization towers and ballast water
treatment systems, which has become a new growth point of the production and
operation of the shipbuilding companies. Meanwhile, Chinese shipbuilding companies
have continually accelerated the upgrade and transformation of green environment-
friendly techniques, and the green transformation has achieved initial results, which
conforms to the trend of green ship repair development. The relevant ministries and
commissions jointly issued the Notice on Issues concerning the Supervision of Scrap
Steel Generated by the Repair of Foreign Ships in China, clarifying that scrap steel
generated by ship repair that meets certain conditions can be stored, transferred,
utilized and disposed in China without being managed as solid waste. This has created
conditions and provided policy guarantee for the resource utilization of the components
and scrap steel in ship repair by Chinese shipbuilding companies. It is worth noting that
according to industry practice, the old components and scrap steel replaced in ship
repair belong to the repair companies, and the shipbuilding companies have the right to
dispose of them at any time in the absence of special provisions under the contracts. In
the event that the shipowner knows that the old components are needed for insurance
claims yet does not put forward any special requirements in the repair contract, so that
it suffers losses due to the insurance company refuses to make compensation as the
cause of the accident cannot be found out due to the lack of old components, the
shipowner cannot get support.
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IV. Dispute over Shipbuilding

Currently, in most shipbuilding contracts, the disputes are solved by arbitration in
London in accordance with English law. The shipbuilding cases tried by the Shanghai
Maritime Court are mainly domestic shipbuilding contractual disputes; wherein the
ships involved include coastal transport ships, inland river transport ships, engineering
ships, fishing vessels and ocean fishing vessels, and in some of the cases, after the
dispute occurred, the foreign buyer changed the agreed-upon arbitration method and
turned to the Shanghai Maritime Court for litigation. Regarding whether the ship has
been built or not, the shipbuilding contractual disputes concluded by the Shanghai
Maritime Court ( not including the 24 shipbuilding subcontracting disputes) can be
divided into disputes concerning built ships and disputes concerning in-construction
ships, and the number of each type is all 16. The disputes concerning in-construction
ships are mainly caused by either party’s failure to continue performing the
shipbuilding contract, where the other party proposes rescission of the contract as well
as the settlement of payment and the assumption of liabilities for breach of contract
after the rescission. The disputes concerning built ships are mainly caused by the
settlement of payment for shipbuilding. In contrast, a small number of cases are caused
by liquidated damages arising from the built ship’s failure to meet the design
standard. The relevant cases reflect the following issues:

1. A shipbuilding contract has a long performance period and is greatly affected by
market fluctuation, but general commercial risks do not constitute situation changes. In
many cases, the two parties firstly entered into a contract for the construction of
multiple ships. However, the shipbuilding contract was changed repeatedly and was
still unable to be performed due to the change of the shipping market, finally leading
to litigation. As a shipbuilding contract has a long performance period, a number of
eternal risks may be encountered during the performance of the contract, including the
increase of the prices of raw materials and equipment, the dramatic change to the
shipping market condition, etc. All the risks may cause difficulty or disadvantage for
either party to continue performing the contract. When entering into the contract, each
party should fully consider the relevant risks and make a clear agreement in the
contract. It should be noted that normal commercial risks do not constitute situation
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changes. In the event that either party to a shipbuilding contract requests the change or
rescission of the contract on the pretext that the market condition is changed and the
continued performance of the contract is obviously unfair to such party, it is usually
hard to get support for such party.

2. Shipbuilding contractual disputes often involve technical fact disputes, which
are difficult to resolve. It is mainly reflected in the fact that the technical facts in the
shipbuilding contract between both parties involve great conflicts, it is hard to collect
evidence, and the rivalry is strong. In such a case, both parties file claims or
counterclaims against each other, where one party claims liquidated damages while the
other party claims liabilities for breach of contract; and the ship quality problem
usually involves ship design and the quality of key equipment and special articles of the
ship, and involves a third person. For the technical facts in such disputes, it is difficult
for the parties to collect evidence, and some parties have to withdraw the lawsuit
during the trial to collect further evidence. The identification of the relevant technical
facts by the court largely relies on the assistance of professional institutions or experts.

3. Whether the fund provider that provides the fund for shipbuilding is a party to
the shipbuilding contract or the lender should be determined according to the agreement
and the specific arrangement. Shipbuilding is a capital-intensive production
activity. The fund source mainly includes the progress payment provided by the
shipowner, the fund advanced by the shipbuilding company and the third-party fund
introduced. If the fund provider enters into a third-party contract with the two parties to
the original shipbuilding contract and part of the rights of the shipowner under the
shipbuilding contract is transferred to the fund provider, after the dispute occurs, the
fund provider may claim the relevant rights under the shipbuilding contract as a party
to the contract against the shipbuilding company directly. However, in some
arrangement where the shipbuilding company handles the financing, after the
shipowner enters into the construction contract with the shipbuilding company, the
shipbuilding company and the fund provider enter into a joint contracting agreement
( without the knowledge of the shipowner), where the fund provider provides the
shipbuilding company with the construction fund. Then when the shipowner claims that
the fund provider should assume the joint liability to refund the payment for
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shipbuilding as the shipbuilding company fails to deliver the ship, the court of second
instance will hold that the fund provider only provides the construction fund and does
not reach the expression and connection with the shipowner as a joint contractor of the

shipbuilding contract, and thus refuse to support the claims of the shipowner.
V. Dispute over Shipbuilding Subcontracting

With the extensive application of the shipbuilding modular production method, a
shipbuilding company usually adopts subcontracting for a project, where segmented
construction, piping manufacturing and assembly, electromechanical installation, ship
coating and other parts of the project are subcontracted, to reduce the labor cost,
optimize the industry chain and enhance the competitiveness of the enterprise. The
subcontractors have become an indispensable force in the main force of
shipbuilding. Generally, a shipbuilding company keeps improving and strengthening
the management and control of the subcontractors in the course of shipbuilding, which
has ensured the advanced level of shipbuilding in quality, safety, environmental
protection and other aspects, and meanwhile formed a harmonious and stable order of
the labor market for shipbuilding. However, there are still a small number of lawsuits
concerning disputes arising from shipbuilding subcontracting. From 2016 to 2020, the
Shanghai Maritime Court tried 24 shipbuilding subcontracting disputes in total. The
relevant cases have the following main characteristics;

1. Subcontracting contents involve various majors in the implementation of the
construction project, most of which are labor-intensive tasks. Most of the relevant
subcontracts are signed between the shipbuilding companies and the subcontractors in
the name of labor cooperation, processing contracting, shipbuilding subcontracting,
etc. In contrast, a small number of the contracts are signed between the subcontractors
and the secondary subcontractors or equipment suppliers. The subcontracting contents
are piping manufacturing and installation, structural construction, welding, fitting-
out, coating and other tasks in shipbuilding that need a lot of labor. It is known that
half or even three-quarters of the current shipbuilding work is completed by labor
subcontractors or other subcontractors. The shipbuilding subcontractors hold an
important position in various professional posts.

2. Project settlement disputes account for a high proportion, with large claimed
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subject amounts, most of which involve the protection of labor rights and interests. In
the relevant disputes, except one dispute of insurance subrogation claimed by the
insurance company against the subcontractor due to fire in the course of construction
conducted by the subcontractor, the remaining 23 disputes are all caused by project
payment settlement. In the relevant project payment settlement disputes, the amount
claimed by the plaintiffs of 17 cases exceeds RMB 1 million, and that of 2 cases
exceeds RMB 10 million, which are large subject amounts claimed. As a
subcontractor’ s labor cost takes up a high proportion in its income, the subcontractor
largely relies on the settled payment for the project to pay its employees. As a result,
large-amount project disputes often involve the protection of labor rights and interests
and other group issues, which, to a certain extent, has increased the stability
maintenance factor and overall planning difficulty for dispute resolution.

3. The subcontractors do not have a strong awareness of evidence, and thus it is
difficult for them to prove the increase of the workload. Therefore, they are not
supported in most cases. Shipbuilding company and subcontractor often agree upon a
“closed contractual price” with the quantity and tonnage as the pricing basis. In the
event of any change or increase to the subcontracting work, the contractor will be
unable to provide valid evidence to prove the increased workload and the project
payment beyond the “closed contractual price” as it fails to collect and fix the relevant
evidence due to its weak awareness of evidence or any other factor. In the 23 cases
where the subcontractors sued the shipbuilding companies as the plaintiffs, 8 cases
were concluded through judgment. The subcontractors were not supported with their
full claimed amounts, including 4 cases where the subcontractors only got less than

30% of the claimed amounts.
VI. Dispute over Ship Accessory Trade

Ship accessories include accessory electromechanical products and systems, ship
power systems, electrical automation systems, etc. Ship accessories have the industrial
characteristics of large volume, wide range, high technology and high added value,
and are one of the most important manifestations of the comprehensive competitiveness
of China’s shipbuilding industry. From 2016 to 2020, the Shanghai Maritime Court
tried 60 ship accessory trade disputes in total. Most of the cases are disputes arising
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from the rescission of sales contracts for ship equipment and special articles by ship
accessory manufacturers due to the rescission of the shipbuilding contracts and disputes
arising from the failure to pay for the equipment in time; some cases also involve
disputes arising from the quality of the products provided by the accessory
manufacturers.

In recent years, China has enacted a series of policies to support the development
of its ship accessory industry. It is proposed in the Action Plan for the Promotion of the
Ship Accessory Industry ( 2016-2020 ) issued by the Ministry of Industry and
Information Technology that the construction of the trial and validation capability of
key techniques and products should be strengthened, and the useful life and quality
tracing capability of products should be enhanced; industrial organizations should be
supported for the publication of catalogs of ship accessories that meet the shipment
requirements certified by technical institutions, and shipowners, shipbuilding
companies and ship designers should be guided to select them. According to the trial of
the relevant cases, China’s ship accessory industry has been developing rapidly, the
industrial system has been continuously improved, a great breakthrough has been made
in the research of key ship equipment, the industrial scale has been continuously
expanded, and the shipment capacity of domestic ship equipment has been significantly
enhanced. However, in general, the core technology and industrial capacity of China’s
ship accessory industry are still far from the world’s advanced level, almost all the
high-end accessory products are monopolized by renowned foreign brands, and China’s
ship accessory industry is still unable to effectively support the development demand of

the ship industry.
VIi. Dispute over Shipbuilding Financing

Shipbuilding is also a capital-intensive industry. In the course of shipbuilding, the
shipbuilding progress payment is usually made by the shipowner as agreed, while
sometimes the shipbuilding company may advance the fund. For an enterprise with
capital turnover difficulty, whether it is the shipowner or the shipbuilding company,
financing is an effective practice. At present, ship loan financing, financial leasing,
shipbuilding supply chain financing, equity financing, private loan financing and other
financing methods have occurred in the shipbuilding field. The State Council issued the



Part Two; Characteristics of Disputes over Various Types Involving Shipbuilding Industry, Problems Identified and Suggestions

Guiding Opinions on Accelerating the Establishment and Improvement of a Green and
Low-Carbon Circular Development Economic System on February 22, 2021, where it
is specifically proposed that great efforts should be made for green finance. Thus it is
foreseeable that green ship financing projects will continue to grow. From 2016 to
2020, the shipbuilding financing disputes concluded by the Shanghai Maritime Court
have the following main characteristics ;

1. There are many subjects involved and the legal relationship is complex. The
subjects of a ship financing relationship include the shipowner or the shipbuilding
company and the fund provider. Meanwhile, due to the high risk of ship financing, the
fund provider often requires the shipbuilding company or the shipowner to guarantee
that the financing party has sufficient solvency. The involvement of the guarantor
makes the interest relationship more complex. Under the loan contract relationship with
one master contract, there are often a number of subordinate contracts, including the
guarantee contract and the mortgage contract. Whether the guarantee relationship exists
and the scope of liability to guarantee are the focus of the trial. A ship is a special
movable property, and the way to identify it as a guaranty is different from that for a
general movable property or real estate property; as a result, the realization of the
mortgage of the ship needs special procedures. Whether the operating right and
operating revenues of the ship can be used for mortgage is also a new type of issue in
trial.

2. It is difficult for a private enterprise to obtain financing, and most private
enterprises obtain financing through financial leasing. Due to the significant fluctuation
of the shipping market and the long period of capital occupation, out of the
consideration of risk prevention, commercial banks adopt a cautious attitude for loans
provided to in-construction ships. They prefer large-scale state-owned shipbuilding
companies with good credit standing. However, large-scale state-owned shipbuilding
companies do not have strong demand for funds provided by other institutions, while
small and medium-sized private shipbuilding companies have to turn to other channels
to obtain funds. In the shipbuilding financing cases tried by the Shanghai Maritime
Court, all the shipbuilding companies are private enterprises, most of the financing
arrangements are financial leasing. In a small number of cases, the funds are from joint
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contracts for hired work or equipment purchase contracts, which, however, are actual
from capital loans; the identification of the nature of the contract in such a case often
directly affects the assumption of liabilities by the parties.

3. “Special funds” are not used for “fixed purposes”. The lack of supervision of
the usage of funds has led to disputes from time to time. The demand of shipbuilding
fund is large, and it will take a long time to recover such fund and involves a large
number of stakeholders, where both high profits and high risks coexist. To reduce the
risk, the fund provider usually makes the arrangement that the financing fund shall be
used to construct a specific ship only. However, according to the trial of the relevant
cases, due to the lack or inadequacy of supervision, the shipbuilding company may
misappropriate the financing fund for the construction of any ship other than the
specific ship or even for any project other than shipbuilding. The misappropriation of
the financing fund for shipbuilding will cause the late delivery of the ship or even the

failure to deliver the ship, and disputes arising therefrom are often to be seen.

VII. Dispute over Letters of Guarantee Related to Shipbuilding

In the course of shipbuilding, both the shipbuilding company and the shipowner
assume certain risks. To strengthen the mutual trust between the shipbuilding company
and the shipowner and in accordance with international practices, both parties agree in
the shipbuilding contract that each party shall guarantee its payment/repayment
obligation under the shipbuilding contract with a letter of guarantee issued by a
bank. The “letter of guarantee for advance payment” issued by the bank entrusted by
the shipowner is the guarantee for the shipowner’s obligation to advance the progress
payment for shipbuilding before delivery, and the “letter of guarantee for repayment”
issued by the bank entrusted by the shipbuilding company is the guarantee for the
shipbuilding company’s obligation to refund the advance payment that has been made
by the shipowner as agreed. From 2016 to 2020, there were not many cases of this type
tried by the Shanghai Maritime Court, but the issues reflected therein are quite
representative ;

1. Legal effect and handling of independent letter of guarantee. Independent letter
of guarantee is issued by a bank or a non-bank financial institution, setting forth a
demand guarantee or specifying that the payment obligation of the issuer is independent
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of the basic transaction relationship and the legal relationship of the application for the
letter of guarantee. Once the payment conditions set forth in the letter of guarantee are
met, the issuer shall unconditionally pay right away. Under an independent letter of
guarantee, the beneficiary’s request for payment is easier to realize. It should be noted
that in some cases, the parent company of the shipbuilding company or the shipowner
or any other non-financial institution has issued a letter setting forth “ demand
guarantee” , and the wording is consistent with the independent letter of guarantee
issued by a financial institution. However, as to whether under the current foreign laws
or the current Chinese law, the issuer of an independent letter of guarantee must be a
financial institution, a similar letter of guarantee issued by a non-financial institution
will not be identified as an independent letter of guarantee by the court or arbitration
institution. Thus, the basis for the protection of rights and interests under the
independent letter of guarantee is lost, which should be paid sufficient attention by the
counterparty that accepts the independent letter of guarantee. Meanwhile, disputes
concerning an independent letter of guarantee should be bound by the dispute resolution
clause under the letter of guarantee. In some cases, the letter of guarantee includes an
arbitration clause, and either party files an action with the court with some other cause
of action after the claim is rejected in arbitration; the court holds that the content of the
action 1is still the dispute concerning the letter of guarantee, and the dispute concerned
shall be governed by the arbitration clause rather than the court.

2. Legal effect and handling of non-independent letters of guarantee. A letter of
guarantee other than an independent letter of guarantee generally constitutes a contract
of guaranty under China’s legal system of guarantee. Due to the subordination of a
contract of guaranty, before determining the issuer’s payment obligation, the basic
legal relationship of the master contract, that is, the shipbuilding contract, should be
reviewed. Only when the guaranteed object of the letter of guarantee is confirmed to
have the payment obligation , the beneficiary can require the issuer to assume the
liability of guaranty in the form agreed upon under the letter of guarantee. However, to
identify the attribute of the guarantee under a non-independent letter of guarantee, the
conclusion under different governing laws may differ, and the relevant parties should
pay attention to it. In addition, it is prescribed under the Regulations on Foreign
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Exchange Administration that after the applicant signs the contract of guaranty, it
should handle the guarantee registration with the foreign exchange administration. The
Regulations on Cross-Border Guarantee Foreign Exchange Administration enacted in
2014 further clarifies that the Administration of Foreign Exchange should implement
registration management for offshore financing against domestic guarantee and
domestic financing against the offshore guarantee. Therefore, when issuing a letter of
guarantee to another party, the relevant subject should handle the administrative

registration as prescribed by laws and administrative regulations.
IX. Dispute over Shipbuilding Insurance

The performance period of shipbuilding is long, ships in construction are in a
dynamic process of change, and the risks are more complex than general projects. The
shipbuilding company or the shipowner usually reduces its risks by buying shipbuilding
insurance and distributing the insurance company’s risks. In practice, after an insurance
accident happens, the insurance company may also make insurance compensation to
the shipbuilding company and the shipowner, who are both insured persons. The cases
involving shipbuilding insurance contract disputes tried by the Shanghai Maritime
Court have the following characteristics ;

1. It takes a long time for the underwriting of shipbuilding insurance, and
insurance accidents happen in multiple links. From the manufacture of parts with raw
materials, the assembly of components with parts, the assembly of each section of the
ship with the components and the assembly of the entire ship, to any material
damages, expenses and relevant liabilities caused by any specific natural disaster or
accident during this period of time and any insurance accident that happens in the pilot
voyage of the newly built ship, the whole period should be the insurance liability
period for shipbuilding insurance. The cases concerning shipbuilding insurance contract
disputes tried by the Shanghai Maritime Court include those concerning disputes that
the value of the ship is damaged due to equipment defects or design errors when the
ship is still in construction in the dock, and the disputes that an insurance accident
happens during the pilot trial and causing damages when the ship is basically built.

2. The content of the shipbuilding insurance clause is simple, and is likely to lead
to major disputes. Currently, the insurance clauses supporting shipbuilding insurance
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products launched by Chinese insurance companies usually refer to or directly copy the
Shipbuilding Insurance Clauses launched by the PICC Property and Casualty Company
Limited, and this clause was originally based on the shipbuilding enterprise risk
insurance clause of ICC, the English association. Due to the difference of marine
insurance provisions under Chinese law and English law and the impact of the
translation factor of the shipbuilding insurance clause, in practice, major divergences
may occur in the definition of the scope of insurance and exclusions.

3. For a small number of insurance claims, exgratia payment still exists. It is
difficult for the shipbuilding insurer to be supported for the right of subrogation. The
professionalization —degree of the insurance claims review still needs
enhancement. According to the current legal provisions, in cases concerning disputes
arising from the right of subrogation to be exercised by the insurer, the court only
reviews the legal relationship between the third person causing the insurance accident
and the insured person. In other words, the insurer takes the insured person’s identity
and assumes the burden of proof to prove that the insurance accident is caused by a
third person. However, in practice, when the insured person is a major client, the
collection and fixing of the evidence for the technical facts involved in the cause of the
accident in the insurance claim link is not circumspect enough, the claims review is not
rigorous enough, and even exgratia payment exists, which needs to be paid attention

to.
X. Dispute over Judicial Review of Shipbuilding Arbitration

In the shipbuilding industry, it is common to conclude shipbuilding contracts in a
standard format. In arbitration, it is chosen for dispute resolution for the general
standard format for shipbuilding contracts. The reason for this phenomenon is historical
and complex. The healthy development of arbitration is inseparable from the support
and supervision of justice. From 2016 to 2020, in the 45 arbitration judicial review
cases tried by the Shanghai Maritime Court, 20 cases involved shipbuilding
arbitration, including 6 cases of the confirmation of the effect of the arbitration
agreement, 12 cases of the application for the cancellation of the arbitration ruling, 1
case of the application for the acceptance and enforcement of overseas arbitration
ruling, and 1 case of application for the assistance of arbitration preservation. It is an
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integral component of the maritime judicial services for the support of the shipbuilding
industry to respect the characteristics and laws of arbitration, handle relevant
arbitration judicial review cases according to law, enhance the transparency and
predictability of judicial arbitration review and guarantee the proper implementation
and accurate application of the legal system of arbitration. Details of the relevant cases
are as follows:

1. Fully respect the parties’ willingness to engage in arbitration, adhere to the
principle of holding the validity of the arbitration agreement, and support the parties to
choose arbitration to solve disputes. In the foregoing cases of confirming the validity of
the shipbuilding arbitration agreement, except 1 case where the parties agreed upon
over two arbitration institutions and were unable to reach an agreement to choose the
arbitration institution so that the arbitration agreement was identified as invalid
according to law, other arbitration agreements in the remaining cases were all
identified as valid. Besides, when the case had been filed, the defendant submitted the
arbitration agreement before the first trial and brought forward the dispute, the dispute
should be solved through arbitration. The court thus rejected the plaintiff’s claims
according to law after verification.

2. Adhere to the proactive, inclusive and open judicial philosophy to identify
foreign-related arbitration agreements’ validity and protect the legalized business
environment. According to Chinese law, whether there are any foreign-related factors
is the prerequisite to determine the effect of a foreign-related arbitration
agreement. When the location of the subject, the location of the subject matter and the
location when the legal fact happened does not have any foreign-related factors, while
the international ship repair contract is connected to overseas factors in the
construction, handover, classification and joining in the flag country of the ship and
many other links, it should be identified as “other circumstances where the cases can
be identified as foreign-related civil cases”. In such a case, the domestic party shall
have the right to apply for arbitration to solve the dispute with a foreign arbitration
institution. Where the parties clarify in the contract that the dispute will be submitted to
an overseas institution for arbitration, the parties should treat the arbitration agreement
reached by themselves in good faith, and the arbitration agreement should be valid.
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3. Handle cases of application for the cancellation of arbitration rulings and
preservation cases in arbitration procedures from the standpoint of supporting
arbitration. The application filed by a party for the cancellation of the arbitration ruling
should be reviewed strictly according to statutory reasons. In the cases of application
for the cancellation of arbitration rulings involving shipbuilding, except the cases that
the original arbitration institution decided to conduct the arbitration again and conclude
the trial, in all the remaining cases, the application filed by the applicant for the
cancellation of the arbitration ruling was rejected. The preservation measures in
arbitration are quite important for the “prepositive procedure” that ensures the fair trial
of the arbitration cases and the effective enforcement of the rulings. The Shanghai
Maritime Court supported all the preservation cases handled by the relevant arbitration
institutions in the arbitration procedures involving shipbuilding submitted in accordance
with Article 28 of the Arbitration Law of the People’s Republic of China. In 2020, the
Shanghai Maritime Court also reviewed the first case of approving property
preservation application in Hong Kong arbitration procedures in accordance with the
Arrangement of the Supreme People’s Court on the Mutual Assistance for Preservation
in Arbitration Procedures between Courts of Mainland China and the Hong Kong
Special Administrative Region. The foregoing fact has fully demonstrated the standpoint
of maritime justice’s support for arbitration.

4. Support international commercial arbitration, strengthen inter-regional judicial
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assistance, and create an “ arbitration-friendly” judicial environment for the cross-
border enforcement of arbitration. For a long time, the Shanghai Maritime Court has
properly applied the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (1958 New York Convention) and concluded cases of the
acceptance and enforcement of foreign arbitration rulings, and also concluded cases of
the acceptance and enforcement of Hong Kong arbitration rulings in accordance with
the Arrangement of the Supreme People’s Court on the Mutual Enforcement of
Arbitration Rulings by Mainland China and the Hong Kong Special Administrative
Region. The parties to the cases involve Norway, Germany, the United Arab Emirates,
the Netherlands, South Korea, the British Virgin Islands, the Marshall Islands, Hong
Kong and other countries and regions. The arbitration institutions include the Singapore
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International Arbitration Centre, the Hong Kong International Arbitration Centre,
etc. The trial of the foregoing cases has fully demonstrated that the judicial attitude of
the Shanghai Maritime Court to support international commercial arbitration,
strengthen inter-regional judicial assistance and create an “arbitration-friendly” judicial
environment in accordance with conventions and arrangements, and optimize the

internationalized , market-oriented and legalized business environment.
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Case 1;Fully respect risk agreements between market players and reasonably
define the designer’s legal liabilities

—Alltrust Property Insurance Co. , Ltd. Beijing Branch, et al. v. Rolls-Royce
Marine AS: Case of Dispute over Tort Liability

[ Case Description |

On January 14, 2012, when a vessel built by Wuchang Shipbuilding Industry
Group Co. , Ltd. ( hereinafter referred to as “WS”) for China Oilfield Services
Limited ( hereinafter referred to as “COSL” ) was inspected and commissioned at the
Nantong Wharf of the shipyard before the sea trial voyage, the construction personnel
of WS opened the hatch cover connected to the sea without receiving work instructions
or technical disclosures. As a result, a large amount of river water leaked into the
vessel in a short time and the vessel was grounded. Rolls-Royce Marine AS
(hereinafter referred to as “Rolls-Royce” ) was responsible for the technical design
and provision of technical design drawings for the vessel. In accordance with the design
contract between Rolls-Royce and COSL, COSL was obliged to review the technical
drawings, and Rolls-Royce was only responsible for losses arising from its gross
negligence or willful misconduct prior to the delivery of the technical drawings. In
accordance with the shipbuilding contract between COSL and WS, WS was
responsible for the subsequent detailed design and production design, including hatch
covers, and was obliged to check the technical drawings provided by Rolls-Royce; and
WS shall assume any loss arising from its failure to discover any defects in the
technical drawings due to negligence. The design drawings were submitted to the
Lloyd’s Register of Shipping and the China Classification Society for approval, and
neither of them raised objections thereto. On January 20, 2010, Rolls-Royce replied to
WS by email, emphasizing the position of hatch cover in the drawings and saying that
the manhole connected to the sea shall be marked with “Connected to Sea”. COSL and
WS, as the co-insured, purchased a builder’s risk insurance policy from the insurance
company. In October 2014, the insurance company entered into an insurance indemnity
agreement with COSL and WS, specifying that the insurance company shall pay an
insurance indemnity of RMB 316 million. The insurance company brought a lawsuit to
the court, claiming that Rolls-Royce did not provide necessary warning signs for the
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connection to the sea in the technical design, nor arrange personnel to provide on-site
supervision and guidance. As a result, the construction personnel mistakenly opened
the hatch cover and the vessel was grounded. Rolls-Royce had fault which was the root
cause of the accident, so Rolls-Royce should assume the product liability under the tort
liability law and compensate the insurance company for its loss of RMB 63. 2 million
and the interest accrued thereon.

[ Judgment ]

Shanghai Maritime Court held in first instance that technical design or design
drawings were not products under the tort liability law or product quality law. Rolls-
Royce’s failure to mark on the design drawings a “Connected to Sea” sign for the
hatch cover that is not specially used for connection to the sea was not a design
defect. The design contract and shipbuilding contract included special provisions on the
designer’s liability for design defects. The existing evidences could not prove that
Rolls-Royce had fault in the accident involved and that its failure to mark the warning
sign was the root cause for the accident. Therefore, Shanghai Maritime Court judged in
first instance that all claims of the insurance company shall be rejected. The insurance
company appealed against the judgment of first instance. Shanghai High People’s Court
judged in second instance that the appeal shall be dismissed and the original judgment
shall be affirmed.

[ Typical Significance |

In this case, both the shipowner and shipbuilding enterprise were co-insured of
the builder’s risk insurance. Subject to the basic contract, the insurance company had
no choice but to take the designer as the object of insurance subrogation. This case
involves a tort action. However, given that the design contract and shipbuilding
contract included special arrangements on the rights and obligations of the shipowner,
the shipbuilding enterprise and the designer, the court should not ignore the contracts
or the corresponding relationships when considering the designer’s legal status,
obligations, and responsibilities in the case. Finally, the court reasonably defined the
legal liabilities of the ship designer in accordance with the constitutional elements and
specific provisions of the tort legal relationship, and the relevant provisions of the
contracts.
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This case is of certain guiding significance to ship insurers, shipbuilding
enterprises, and shipowners. When designing insurance products and accepting
insurance applications, insurance companies should fully consider the specific legal
risks that may arise from two or more co-insured ( especially from the parties that are
obviously counterparties in a shipbuilding contract ) . When the designer is only
responsible for the preliminary technical design, the shipbuilding enterprise and
shipowner should effectively assume the obligation to review and check the drawings,
improve their ability to effectively identify the technical drawings, prepare construction
drawings and construction processes more meticulously and strengthen the technical
disclosure and professional training to construction personnel, including
subcontractors, to avoid big disasters caused by small mistakes.

Case 2: Accurately ascertain and apply the British case law, create a good
international business environment

—Winship Maritime Inc. v. China Shipping Industry Co. , Ltd. et al. ; Case of
Dispute over Shipbuilding Commission Contract

[ Case Description |

China Shipping Industry Co., Ltd. ( hereinafter referred to as “CIC”) and
COSCO Shipping Heavy Industry ( Yangzhou) Co. , Ltd. ( hereinafter referred to as
“CHI Yangzhou” ), as the seller, concluded three Shipbuilding Contracts with TTI
(registered in Panama ), as the buyer, in June 2015, and they concluded three
Commission Agreements with Winship Maritime Inc. ( hereinafter referred to as
“WM”) (registered in Seychelles) in July 2015 accordingly. In accordance with the
Commission Agreements, in consideration of WM’s efforts and cooperation in the
conclusion and performance of the Shipbuilding Contracts, the seller shall pay
brokerage commissions to WM ; the commissions shall be paid in six installments,
respectively, within thirty days after the seller’s receipt of the corresponding
installment payment from the buyer; and the agreements shall be governed by and
interpreted in accordance with the British laws. Since August 2016, TTI entered
bankruptcy reorganization in a U. S. court for fund reasons, and had no longer paid
installment payments for the three vessels involved as scheduled. On March 30, 2018,
TTI concluded the Resale Agreement with three new buyers respectively, according to



Shanghai Maritime Court Report on Trials Involving Shipbuilding Industry

which, TTI sold all rights and interests under the Shipbuilding Contracts to the new
buyers. Later, the seller received the full payments from the new buyers and delivered
the ships to the buyers smoothly. WM brought a lawsuit to the court, claiming that the
seller only paid the first two installments of commissions, and requested the court to
order CIC and CHI Yangzhou to pay the remaining installments of commissions, in
aggregate amount of USD 2,456,500, and the interest accrued thereon.

[ Judgment ]

Shanghai Maritime Court held in first instance that the legal relationship involved
was a foreign-related civil legal relationship and the parties’ choice of the British laws
as the applicable law in the Commission Agreements should be respected. Under the
British laws, a broker’s collection of commissions shall be conditioned upon the
satisfaction with the terms as specified in the commission contract ( clause) and other
related agreements. In this case, the parties agreed that WM’s collection of
commissions shall be conditioned upon the conclusion of the Shipbuilding Contracts
and the seller’s receipt of installment payments from the buyer, namely, the seller
shall pay WM an installment of commission after receiving the corresponding
installment payment from the buyer. The buyer mentioned here should be limited to
TTI or its representative. After the assignment of the Shipbuilding Contracts, the
conditions based upon which WM collected commissions cannot be achieved, so CIC
and CHI Yangzhou had no fault and were not labile for the losses sustained by
WM. Therefore, all the claims of WM shall be rejected. After the judgment of first
instance was rendered, no party appealed, and the judgment came into effect.

[ Typical Significance |

The ascertainment of foreign laws is the basis for the accurate trial of foreign-
related civil and commercial cases, and the precondition for the correct application of
foreign laws. Strengthening the ascertainment and accurate application of foreign laws
provides an important guarantee for equally protecting the legitimate rights and interests
of the foreign and Chinese parties in accordance with the law and also meets the
objective requirement of protecting China’s sovereignty, safety, and development
interests by legal means.

This case involves a dispute over foreign-related shipbuilding commission
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contracts. The parties chose the British laws as the applicable law in the contracts. The
judgment of this case fully respects the parties’ free choice of the governing law,
accurately ascertains and applies the rules of the British case law on payment of
commissions, and thus has received good response in the industry. It demonstrates the
credibility and international influence of China’s maritime trials, and creates a law-
based international business environment.

Case 3. Properly resolve the dispute over the building of deep-sea fishing
vessels, support the regulated development of the deep-sea fishery

—~Qidong Shunfeng Ocean Fishery Co., Ltd. v. Shanghai Zhenhua Heavy
Industries Qidong Marine Engineering Co. , Ltd. : Case of Dispute over Shipbuilding
Contract

[ Case Description |

Qidong Shunfeng Ocean Fishery Co., Ltd. ( hereinafter referred to as
“Shunfeng”) and Shanghai Zhenhua Heavy Industries Qidong Marine Engineering
Co. , Ltd. (hereinafter referred to as “Zhenhua Qidong” ) concludedthe Shipbuilding
Contract, according to which, Shunfeng entrusted Zhenhua Qidong to build eight
squid jigging vessels. Later, the parties concluded memorandums of understanding and
supplementary agreements several times, adjusting the payment time, unit price, and
delivery time of vessels, and specifying that the building of vessels shall commence on
December 28, 2012, and Shunfeng shall pay Zhenhua Qidong the first progress
payment of RMB 57. 8 million. Shunfeng actually paid a progress payment of RMB 50
million, and Zhenhua Qidong did not commence the building of vessels as
scheduled. On February 18, 2014, the parties concluded a new contract, specifying
that the delivery time of vessels shall be postponed, the previous agreements between
the parties shall be suspended, and the parties shall settle the outstanding claims and
debts under the original contract through negotiation and assume relevant liabilities. On
September 28, 2014, the parties signed a supplementary agreement, specifying that
Zhenhua Qidong shall continue the building of the first two vessels, and the remaining
progress payment of RMB 42 million ( after deduction of the borrowing of RMB 8
million ) made by Shunfeng for the eight vessels shall be taken as the advance payment
of the first two vessels, and the building of the remaining six vessels shall be
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terminated. The first two vessels were delivered smoothly in August 2015. Shunfeng
brought a lawsuit to the court, claiming that Zhenhua Qidong should assume the
liability for breach of contract due to its failure to deliver the vessels within the
specified time limit, and compensate Shunfeng for its losses of RMB 22,172 ,000.

[ Judgment ]

Shanghai Maritime Court held in first instance that, according to the exclusive
clauses of the new contract, the parties’ rights and obligations under the original
contract were suspended, but the parties agreed that they shall settle the outstanding
claims and debts under the original contract through negotiation and assume the
relevant liabilities. Therefore, Shunfeng’s claims for losses under the original contract
had a contractual basis. After receiving the progress payment of RMB 50 million,
Zhenhua Qidong did not commence the building of vessels as scheduled, which
constituted a breach of contract and had a certain impact on the postponed delivery of
vessels. Shunfeng’s failure to pay the agreed progress payment of RMB 57. 8 million in
full also constituted a breach of contract. Shanghai Maritime Court judged that Zhenhua
Qidong shall pay Shunfeng RMB 2. 604 million as the compensation for the losses
sustained by Shunfeng due to the breach of contract by Zhenhua Qidong, by taking
into account factors such as the parties’ performance of contract and their actual
losses. Both Shunfeng and Zhenhua Qidong were dissatisfied with the judgment of first
instance and appealed. Shanghai High People’s Court judged in second instance that the
appeal shall be dismissed and the original judgment shall be affirmed.

[ Typical Significance |

In recent years, China has vigorously promoted the development of deep-sea
fishery and issued support policies for new fishing vessels, to realize the modernization
of deep-sea fishery equipment and improve the development level of deep-sea
fishery. Deep-sea fishing companies have built new vessels under the industry policy,
to improve their deep-sea fishing capacity and expand their business scale. The
maritime trials should accurately master relevant policy, and properly resolve related
disputes, to support the regulated development of the deep-sea fishery.

In this case, the deep-sea fishing company planned to build several deep-sea
fishing vessels. However, due to the shipbuilding enterprise’s failure to commence the
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building of vessels as scheduled after receiving the progress payment, and the
shipowner’s shortage of funds to make the subsequent payments, the parties made
changes to the shipbuilding contract several times during the performance of the
contract and postponed the building plan repeatedly, and finally, not all the vessels
were built and delivered as scheduled, thus giving rise to the dispute in this case. The
court, in accordance with the specific provisions of the settlement and clearing clauses
of the updated contract and based on both parties’ breach of contract and their
performance of the shipbuilding contract, defined the parties’ liability for breach of
contract, and reasonably determined the amount of loss arising from the breach of
contract. The proper trial of this case is of certain reference significance to disputes
over shipbuilding contracts where the performance period is long, changes are made
several times, and both parties are in breach of contract.

Case 4. Strengthen the spirit of contract and promote the regulated
development, contribute to the building of a harmonious and stable subcontracting
market

—Shanghai Chunxi Ship Engineering Co., Ltd. Suining Branch v. Shanghai
Waigaoqiao Shipbuilding and Offshore Co. , Ltd. ; Case of Dispute over Shipbuilding
Subcontract

| Case Description |

Shanghai Chunxi Ship Engineering Co. , Ltd. Suining Branch ( hereinafter
referred to as “Chunxi Suining Branch”) and other four labor subcontractors jointly
undertook the building project of four vessels of Shanghai Waigaoqgiao Shipbuilding
and Offshore Co., Ltd. ( hereinafter referred to as “ SWS Offshore ”)
successively. From March 1, 2015, SWS Offshore settled the labor costs on a monthly
basis according to the “completed quantities”. Chunxi Suining Branch completed the
corresponding quantities according to the requirements of SWS Offshore. From October
2014 to September 2016, SWS Offshore issued a monthly statement of labor costs to
Chunxi Suining Branch each month, and Chunxi Sunning Branch issued an invoice to
SWS Offshore after confirming the amount. During that period, SWS Offshore paid a
total of RMB 10, 727,693. 77 to Chunxi Suining Branch as the project price, and
temporarily withheld a quality guarantee deposit of RMB 336 ,806. 65. Chunxi Suining
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Branch and other labor subcontractors filed written applications with SWS Offshore
several times, requesting an increase of the project price based on the monthly
settlement to make up their losses, and the refund of the quality guarantee
deposit. SWS Offshore replied that it did not agree to the increase of the project
price. Chunxi Suining Branch brought a lawsuit to the court, claiming that it had
completed more than 30% of the shipbuilding quantities of the four vessels and SWS
Offshore should pay the project price according to the agreed total project price and
payment schedule and pay Chunxi Suining Branch the remaining project price of RMB
3,255,200.

[ Judgment ]

Shanghai Maritime Court held in first instance that, in this case, labor costs under
the shipbuilding contract were settled on a monthly basis according to the “completed
quantities” , rather than the fixed labor costs and the shipbuilding schedule. Chunxi
Suining Branch shall assume the commercial risk arising from the performance of the
sub-contract. Chunxi Suining Branch failed to provide valid evidence about its
completion of 30% of the project quantities, so it shall assume the adverse
consequences resulting from the inability to produce evidence. However, SWS
Offshore should pay the quality guarantee deposit confirmed in the monthly statement
and the container site occupancy charges deducted. Therefore, Shanghai Maritime
Court judged that SWS Offshore shall pay the project price of RMB 351 ,206. 65 to
Chunxi Suining Branch. Chunxi Suining Branch appealed against the judgment of first
instance. Shanghai High People’s Court judged in second instance that the appeal shall
be dismissed and the original judgment shall be affirmed.

[ Typical Significance |

With the extensive adoption of modularized production in shipbuilding activities,
shipbuilding enterprises generally build vessels through sub-contracting. The relatively
flexible employment mode of subcontractors is conductive to optimizing the allocation
of labor force and improving the market competitiveness of China’s shipbuilding
enterprises.

When reaching an agreement with a shipbuilding enterprise on the project price or
settlement method, a sub-contractor often makes concessions to the shipbuilding
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enterprise for the purpose of taking more subcontracting projects in the future. These
concessions are made with a commercial purpose and are often regarded as a decision
made by a business entity, taking into account its own costs and benefits. Once a
subcontractor makes a written commitment or confirmation on the settlement of a
subcontract, the relevant settlement arrangement will be legally binding upon both
parties. In this case, the sub-contractor suffered losses due to errors in calculation and
failed to reach an agreement with the shipbuilding enterprise on the increase of the
project price, so it shall assume the operating risks. Off course, to effectively protect
the common interests in the shipbuilding industry, and maintain the industrial order
and stability, the shipbuilding enterprise should reasonably allocate the interests of all
parties involved based on the principles of maximum understanding, fairness and good
faith. The trial of this case is conductive to strengthening the spirit of contract and
sense of rules of the parties to shipbuilding sub-contracts, and building a harmonious
and stable shipbuilding sub-contract market.

Case 5: Define the burden of proof for product quality, support the sound
development of the ship supporting industry

—Hudong-Zhonghua Shipbuilding ( Group ) Co. , Ltd. v. Shanghai Hanfu Air
Treatment Equipment Co. , Ltd. , et al. ; Case of Dispute over Quality Liability of
Special Marine Equipment

[ Case Description |

Shanghai Hanfu Air Treatment Equipment Co. , Ltd. ( hereinafter referred to as
“Shanghai Hanfu”) and Hudong-Zhonghua Shipbuilding ( Group ) Co., Ltd.
( hereinafter referred to as “ Hudong-Zhonghua”) concluded a purchase and sales
contract, accordingly, Shanghai Hanfu provided dehumidification apparatuses for
liquid cargo tanks of LNG carriers built by Hudong-Zhonghua. Four dehumidification
apparatuses were inspected and found qualified by Hudong-Zhonghua before the
delivery and after the entry into the shipyard. At 17;36 of June 17, 2016, the
dehumidification apparatuses involved that were arranged above the dome of No. 4
liquid cargo tank of the H1718A carrier outfitted at the No. 0 base wharf of Changxing
Island were burned, and the fire brigade of Hudong-Zhonghua went to the scene and
dealt with the accident. Hudong-Zhonghua believed after an internal investigation that
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the burning of the dehumidification apparatuses involved was directly resulted from the
failure of the electric heater behind the equipment. Shanghai Hanfu entrusted Shanghai
Freezing Air Conditioning Industry Association to organize experts to analyze the cause
of the fire and believed that the fire was caused by external factors. Two experts of the
Fire Investigation Division of Shanghai Fire Department, after reviewing the accident
investigation reports submitted by Hudong-Zhonghua and Shanghai Hanfu and going to
the scene for investigation during the trial of this case under the entrustment by the
Shanghai Maritime Court, held that the existing evidence was not enough to determine
the area of origin and cause of the fire. Hudong-Zhonghua brought a lawsuit to the
court, claiming that the dehumidification apparatuses manufactured and sold by
Shanghai Hanfu and Qidong Hanfu Air Treatment Equipment Co. , Ltd. had quality
defects and thus resulted in the fire, so they should jointly and severally liable for the
losses arising from the fire, in aggregate amount of RMB 11,510,293. 03.

[ Judgment ]

Shanghai Maritime Court held in first instance that the Plaintiff brought the
lawsuit based on tort claims, so the Plaintiff should produce evidence to prove that the
products involved had defects, the use of the defective products would result in
damages, and there was a causal relationship between the defects and the consequences
of damages. After the occurrence of the accident, the parties made an analysis report
on the cause of the accident respectively but their conclusions were inconsistent. The
fire accident experts entrusted by the court reviewed the reports submitted by the
parties and went to the scene for investigation. However, they were still unable to
make a credible conclusion on the cause of the accident. When the cause of the
accident could not be identified, Hudong-Zhonghua, as the party responsible for
producing evidence, shall assume the legal consequences resulting from the inability to
produce evidence. Therefore, all the claims of Hudong-Zhonghua shall be
rejected. Hudong-Zhonghua appealed against the judgment of first instance. Shanghai
High People’s Court judged in second instance that the appeal shall be dismissed and
the original judgment shall be affirmed.

[ Typical Significance |

The marine equipment industry, as an important part of the shipbuilding industry ,
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provides significant support for making China a shipbuilding power. In recent years,
China has issued a series of policies to support the development of the domestic marine
equipment industry, support the industry associations in issuing catalogs of marine
equipment certified by the technical organizations to comply with the assembly
requirements, and guide shipowners, shipbuilding enterprises, and ship designers to
use homemade marine equipment, which contributes to the rapid development of
China’s marine equipment industry and continuous improvement of the assembly
capacity of domestic marine equipment.

This case involves a dispute over the product quality liability arising from the
assembly of domestic equipment on a high-value-added LNG carrier. The court
accurately applied the rules of evidence and specified the rules of producing evidence
in disputes over product quality liability. The court rejected the claims of the
shipbuilding enterprise on the ground that its existing evidence was insufficient to
prove the product defects and the causal relationship. The judgment of this case is
conductive to maintaining the market order of the marine equipment industry,
supporting the sound development of the marine equipment industry, facilitating
shipbuilding enterprises to improve the accident investigation process, and further
improving the shipbuilding management.

Case 6. Properly resolve the dispute over financial loan relating to
shipbuilding activities, contribute to the building of a good shipbuilding financing
environment

—~China Cinda Asset Management Co. , Ltd. Jiangsu Branch v. Nantong Fuhui
Logistics Co. , Ltd. , et al. ; Case of Dispute over Loan Contract and Guarantee
Contracts involving Specific Shipbuilding

[ Case Description |

In June 2010, Nantong Fuhui Logistics Co. , Ltd. ( hereinafter referred to as
“Fuhui Logistics” ) applied to China Construction Bank Nantong Branch ( hereinafter
referred to as “CCB Nantong Branch” ) for a loan of RMB 200 million for entrusting
Jiangsu Longli Heavy Industry Co. Ltd. (hereinafter referred to as “JLHI” ) to build a
54,000-ton bulk cargo ship. Minmetals Shipping & Forwarding Shanghai Co. , Ltd.
(hereinafter referred to as “MSFS” ) committed to CCB Nantong Branch that if the
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ship could not be completed or delivered for use, it would purchase the ship and paid
off, on behalf of Fuhui Logistics, the principal and interest of the loan granted by
CCB Nantong Branch to Fuhui Logistics. On July 9, 2010, CCB Nantong Branch
concluded a fixed asset loan contract of RMB 200 million with Fuhui Logistics;
concluded a guarantee contract with Shanghai Fuhui Investment Co. , Ltd. (hereinafter
referred to as “Fuhui Investment” ) , Nantong Dongsheng Ocean Shipping Co. , Ltd.
( hereinafter referred to as “NDOS” ) , and Li Ping, specifying that all guarantors shall
be jointly and severally liable for all debts under the master contract; and concluded a
maximum guarantee contract with JLHI and Yangzhou Ryuwa Shipbuilding Co. , Ltd.
(hereinafter referred to as “YRS” ), specifying that JLHI and YRS shall provide the
maximum guarantee for a series of debts under the master contract. CCB Nantong
Branch disbursed the loan as scheduled in accordance with the loan contract. As the
ship involved failed to be completed and put into operation, Fuhui Logistics and CCB
Nantong Branch concluded a ship mortgage contract in 2013, according to which,
Fuhui Logistics mortgaged M. V. “Fuhui 370” with CCB Nantong Branch, and
handled the procedures for mortgage registration. CCB Nantong Branch sued to request
the court to order the borrower to pay off the principal and interest of the loan as
agreed, the guarantors to assume the guarantee liability or MSFS to assume the liability
to pay off the principal and interest of the loan on behalf of the borrower. During the
trial, China Cinda Asset Management Co. , Ltd. ( hereinafter referred to as “Cinda
Asset” ) participated in the lawsuit of this case as the Plaintiff of this case upon
approval by the court due to acquisition of the disputed claims from CCB Nantong.

[ Judgment ]

Shanghai Maritime Court held in first instance that failure by the borrower Fuhui
Logistics to pay the interest as agreed after the disbursement of the loan by CCB
Nantong Branch as agreed constituted a breach of contract. In accordance with the
contract, CCB Nantong Branch had the right to dissolve the contract and require the
accelerated maturity of the loan, so the claims of CCB Nantong Branch shall be
admitted. As Cinda Asset acquired all disputed claims of CCB Nantong Branch,
Shanghai Maritime Court ruled that Fuhui Logistics shall pay off the principal and
interest of the loan to Cinda Asset, Cinda Asset shall have the right to exercise the
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mortgage right against M. V. “Fuhui 370", all guarantors shall assume the joint and
several guarantee liability within the guaranteed scope, or MSFS shall assume the
liability to pay off the principal and interest of the loan on behalf of the
borrower. MSFS and NDOS appealed against the judgment of first instance. The parties
involved reached a settlement in the trial of second instance.

[ Typical Significance |

Shipbuilding financing is an important link in the development of the shipbuilding
industry and an important factor in the competitiveness of the shipbuilding
industry. The financing environment is also an important part of the soft environment
for the development of the shipbuilding industry. Bank loans are the most common
form of new shipbuilding financing. This case is a typical case of dispute over loan
contract and guarantee contracts arising from shipbuilding financing, which involves
multiple entities, a large amount of subject matter and complex legal relationships and
covers all common guarantee forms under loan financing and the specific form of debt
payments on behalf of others under the shipbuilding financing. To ensure fund
security, the lender set the joint and several guarantee, maximum guarantee, vessel
mortgage guarantee, and debt payments on behalf of others under specific conditions
under the loan contract. In this case, the court ascertained the rights and obligations of
all parties involved in the shipbuilding financing, properly resolved the dispute and
maintained the legitimate rights and interests of the lender and its successor, which is
conductive to building a good shipbuilding financing environment.

Case 7 Define the scope of the insurance liability, contribute to maintaining
the order of the shipbuilding insurance industry

—Taizhou Sanfu Ship Engineering Co. , Ltd. v. China Continent Property &
Casualty Insurance Co. , Ltd. Taizhou Central Branch, et al. ; Case of Dispute over
Marine Insurance Contract

[ Case Description |

On April 28, 2008, Taizhou Sanfu Ship Engineering Co. , Ltd. ( hereinafter
referred to as “Sanfu” ) and Hermione Three Maritime Limited ( hereinafter referred to
as “ Hermione”) concluded a shipbuilding contract, and the parties concluded
technical specifications with the designer, specifying that when the ship reached the
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freeboard draft of 8.25 m, the carrying capacity was about 16, 900 tons. Sanfu
purchased a builder’s risk insurance from the China Continent Property & Casualty
Insurance Co. , Ltd. Taizhou Central Branch ( hereinafter referred to as “ CCIC
Taizhou Central Branch” ). The insurance clauses of the insurance policy issued by
CCIC Taizhou Central Branch specified that the insurance liability included “losses
arising from any part of the insured ship due to design errors” and the exclusions
included “fines as prescribed in the shipbuilding contract as well as indirect losses
arising from rejection and other reasons”. The result of the ship test performed before
the basic completion of the ship involved showed that when the draft was 8. 25 m, the
carrying capacity was 903.20 tons less than that as stipulated in the design
contract. For this reason, Sanfu and Hermione reached an agreement on the reduction
of the price of the last two installments by USD 8. 58 million. Later, Sanfu made an
insurance claim to the CCIC Taizhou Central Branch for the aforesaid losses arising
from price reduction but it was refused. Therefore, Sanfu Company broughta lawsuit
requesting the court to order CCIC Taizhou Central Branch to indemnify it for the
losses of USD 8. 58 million arising from design errors.

[ Judgment ]

Shanghai Maritime Court held in first instance that the losses covered by the
insurance involved shall be limited to the losses arising under the shipbuilding
contract. The insured and the ship buyer made a separate agreement on compensation
beyond the provisions of the shipbuilding contract, which exceeded the reasonable
expectations of the parties to the insurance contract when they concluded the contract
and belonged to indirect losses, so the insurer had the right to refuse
compensation. The losses arising from the reduction of price agreed upon by Sanfu and
the ship buyer were beyond the coverage of the insurance involved. Shanghai Maritime
Courtjudged that CCIC Taizhou Central Branch shall compensate Sanfu for its losses
arising from design errors and the liquidated damages for delayed delivery, which are
RMB 3. 03 million in total and the interest accrued thereon. CCIC Taizhou Central
Branch appealed against the judgment of first instance. Shanghai High People’s Court
judged in second instance that the appeal shall be dismissed and the original judgment
shall be affirmed.
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[ Typical Significance |

Insurance is a “shock absorber” of economic operation and a “stabilizer for social
development”. The Guiding Opinions of the China Banking and Insurance Regulatory
Commission on Promoting the High-Quality Development of Banking and Insurance
Industries emphasizes the active development of financial insurance products that
support the advanced manufacturing industry. Promoting the deep integration of the
insurance industry with the shipbuilding industry is of great significance to boosting the
high-quality development of the shipbuilding industry in a shipbuilding power like
China. Despite the slight increase in the number of disputes involving ship insurance,
currently, the domestic marine insurance business is still dominated by cargo
insurance, and the development of the ship insurance is relatively slow. Therefore, the
insurance contract clauses and the rules for settlement of insurance claims have not yet
been well established, which easily results in disagreements between the parties to the
insurance contract and thus gives rise to disputes. The judgment of this case has fully
interpreted and demonstrated a series of complex issues about the application of laws
and professional and technical issues, such as the application of laws for the builder’s
risk insurance, the interpretation of insurance clauses, ship design errors, and the
determination of the amount of compensation for losses and responded to legal hot
issues in the shipbuilding industry and the insurance industry. It has played a positive
role in regulating the performance of the relevant market players and promoting stable
and healthy development of the shipping insurance industry.

Case 8 :Determine the ownership of a vessel under construction according to
law and define the scope of bankruptcy property of the shipbuilding enterprise

—TERAS PNEUMA PTE. LTD v. CATIC International Leasing Co. , Ltd. ,
Nantong Jiaolong Heavy Industry Development Co. , Ltd. ; Case of Dispute over
Objection to Enforcement Raised by an Outsider

[ Case Description |

CATIC International Leasing Co., Ltd. ( hereinafter referred to as “ CATIC
Leasing” ) brought a lawsuit to the Shanghai Maritime Court against Nantong Jiaolong
Heavy Industry Development Co. , Ltd. ( hereinafter referred to as “NJHID” ) with
respect to the case arising from dispute over ship financing lease. After the judgment
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took effect, CATIC Leasing applied for enforcement. A vessel M. V. “ Haike 66"
under construction that was berthed at the shipyard of NJHID was detained during the
enforcement. TERAS PNEUMA PTE. LTD ( hereinafter referred to as “TERAS” ) held
that M. V. “Haike 66", also known as vessel M. V. “Teras Ocean” , was the property
of TERAS. TERAS entrusted NJHID to build the vessel in February 2012. In
September 2014, the parties terminated the shipbuilding contract by agreement and
separately entered into a purchase and sales contract, according to which, TERAS
would purchase the vessel at a price of USD 40 million, and it had paid the full
purchase price as agreed in the contract. The delivery and ownership transfer
procedures of the vessel had been completed. TERAS completed the temporary
registration of the vessel involved with Singapore’s competent maritime department by
presenting the purchase and sales contract and other related documents. Therefore,
TERAS brought an enforcement objection lawsuit to the Shanghai Maritime
Court. After the objection was rejected, TERAS filed an enforcement objection lawsuit
as an outsider against CATIC Leasing and NJHID. In the trial of the case, NJHID was
declared bankrupt and entered the liquidation proceeding.

[ Judgment ]

Shanghai Maritime Court held in first instance that, the creation and transfer of
real rights in the vessel under construction, as movable property, shall take effect at
the time of delivery. TERAS and NJHID entered into a purchase and sale contract and a
vessel delivery agreement, confirming that TERAS accepted the actual delivery of the
vessel, which belonged to the delivery of movable property, and the ownership of the
vessel had been transferred to TERAS. After the delivery of the vessel, TERAS
entrusted NJHID to continue the subsequent building of the vessel. NJHID’s possession
of the vessel involved was actually based on the processing contract relationship
subsequently established between the parties, which did not affect the fact that TERAS
had obtained the ownership of the vessel involved. TERAS had actually obtained the
ownership of the vessel before the vessel was detained, so the vessel was not the
property of NJHID. In addition, CATIC Leasing has no lien, mortgage, or other
priority rights over the vessel involved. Therefore, TERAS had the right to challenge
the enforcement measures against the vessel involved based on its ownership of the
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vessel.

The first-instance judgment of Shanghai Maritime Court determined that M. V.
“Haike 66” (M. V. “Teras Ocean” ) shall be owned by TERAS, and it shall not be
subject to enforcement in the foregoing case of dispute over the financing lease of the
vessel. After the judgment of first instance was rendered, no party appealed, and the
judgment came into effect.

[ Typical Significance |

A shipbuilding contract has both the characteristics of a sales contract and a
processing contract. The legislation and judicial practice of different countries have
different identifications of the legal nature of the shipbuilding contract. The ownership
of a vessel under construction is determined by the nature of the contract. The Maritime
Code of the People’s Republic of China does not specify the ownership of vessels under
construction. The parties may determine the ownership of a vessel under construction
through specifying the provision of materials, machines, and equipment or the
ownership of the vessel. Clarifying the rules for determining the ownership of vessels
under construction is of great importance for the parties to protect their own interests
and prevent risks.

This case involves an enforcement objection lawsuit filed by the buyer of the
vessel under construction to prevent enforcement measures against the vessel under
construction. The court held that the enforcement objection lawsuit filed by an outsider
shall not lose the value of independent existence due to the bankruptcy of the person
subject to enforcement and the suspension of the enforcement procedure and
determined, in accordance with the shipbuilding contract and the rules for changes of
the real rights in movable property as specified in China’s civil laws, that the vessel
under construction involved shall be owned by the shipowner, and shall not belong to
the bankruptcy property of the shipbuilding enterprise. The judgment of this case
reasonably allocates the interests and risks of the parties, and defines the rules for
determining the ownership of the vessel under construction, which is conductive to

promoting the development of China’s shipbuilding industry.
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Case 9. Properly settle dispute over collision of cargo ship and naval ship,
facilitate the process of developing China into a strong maritime power in the new
era

—Hudong-Zhonghua Shipbuilding ( Group ) Co. , Ltd. v. Song Dianguang, et
al. ; Case of Dispute over Ship Collision Damage Liability

[ Case Description |

On February 15, 2019, when M. V. “WANLIXINHUO 0688” cargo ship was
sailing along the Huangpu River to the vicinity of the shipyard of Hudong-Zhonghua
Shipbuilding ( Group) Co. , Ltd. ( hereinafter referred to as “Hudong-Zhonghua” ) ,
the rudder was out of control. Due to being incorrectly operated after losing control,
the ship collided with a naval ship ( hull number: H1746A ), which was under
construction and moored at Hudong-Zhonghua Wharf on the west side of Huangpu
River, causing damage to the latter. After investigation, Yangpu MSA determined that
M. V. “ WANLIXINHUO 0688 ” should assume full responsibility for the
accident. After an assessment, the reasonable maintenance cost of H1746 A was RMB
916,270. 25. Before the accident, Song Dianguang and Song Dianliang had entered
into a ship sales contract. After Song Dianliang paid most of the contract price, Song
Dianguang delivered the ship to Song Dianliang for actual possession and use, but had
not yet gone through the registration procedures for the transfer of the ship’s
ownership. Hudong-Zhonghua brought a lawsuit to the court, claiming that the root
causes of the accident were the poor maintenance of the wheel steering gear and
insufficient manning of M. V. “WANLIXINHUO 0688” . Lixin Changsheng Shipping
Co. , Ltd. ( hereinafter referred to as “Changsheng”) was the ship operator, Song
Dianguang was the registered shipowner, and Song Dianliang was the actual ship
operator when the accident took place. They should be jointly and severally liable for
damages caused by the accident.

[ Judgment ]

Upon trial, Shanghai Maritime Court held that the general provisions of the civil
lawon tort liability shall be applied to this case, and the tortfeasor shall assume the tort
liability. In view that Song Dianliang was possessing, using, and operating M. V.
“WANLIXINHUO 0688” when the accident took place, he was identified as the
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tortfeasor in this case and was liable for compensating Hudong-Zhonghua for the
losses. Changsheng, the registered operator and bareboat charterer of M. V.
“WANLIXINHUO 0688” , was responsible for safe operation and management of the
ship and was jointly and severally liable for this accident. Therefore, Shanghai
Maritime Court judged that Song Dianliang and Changsheng shall jointly pay Hudong-
Zhonghua RMB 916,270. 25 for economic losses incurred from the accident. After the
judgment of first instance was rendered, no party appealed and the judgment came into
effect.

[ Typical Significance |

With the in-depth implementation of the strategy of developing China into a strong
maritime power, maritime sovereignty and security have attracted more and more
attention. The legal relationships between naval and civil ships, the relationships
between the parties involved, and the application of law in civil disputes caused by
legal facts such as collisions of naval and civil ships urgently require exploration and
resolution in maritime judicial practices. The establishment of adjudication rules for
maritime disputes involving naval ships and the proper settlement thereof in accordance
with the law are conductive to maintaining a good image of China as a strong maritime
power and enhance the soft power of China in shipping development.

Article 3, Paragraph 1 of the Maritime Code of the People’s Republic of China
excludes ships used for military and government services from the scope. It once again
excludes these ships from the scope of ship collision rules in Chapter 8 of the Code. By
accurately applying the Tort Liability Law of the People’s Republic of China in this
case and referencing the applicable maritime code and the related judicial
interpretations of the technical provisions on the scope of compensation for collision
damages, the judgment of this case properly settled this dispute and has achieved good
legal and social effect.

Case 10; Respect the willingness of the parties involved to resort to
arbitration proceedings and accurately determine the arbitration scope of
guarantees

—Heng Shun Shipping Inc v. Shanghai Pudong Development Bank Co. , Ltd. .
Case of Dispute over Guarantee Contract
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[ Case Description |

Heng Shun Shipping Inc (hereinafter referred to as “Heng Shun” ) paid Nantong
Huigang Shipbuilding Co. , Ltd, ( hereinafter referred to as “ Huigang”) two
installments of payments, totaling USD 14.227 million. Shanghai Pudong
Development Bank Co. , Ltd. ( hereinafter referred to as “SPDB” ) issued a refund
guarantee, according to which, any dispute relating to the guarantee shall be subject to
arbitration in London in accordance with the rules of the London Maritime Arbitrators
Association ( hereinafter referred to as “LMAA”) . Heng Shun sent a notice of
termination to Huigang due to Huigang’s failure to deliver the vessel as agreed in the
contract, and required Huigang to refund all payments and the interest accrued
thereon. Later, it sent a refund request to SPDP, but both requests were refused. On
March 16, 2012, Heng Shun filed an application with LMAA for arbitration,
requesting LMAA to order SPDB to pay USD 14. 227 million and the interest accrued
thereon. The arbitral tribunal held that Heng Shun backdated the shipbuilding contract
to circumvent the application of PSPC rules and obtain the certification by the
classification society, and the shipbuilding contract contained fraudulent statements
that misled third parties, which violated the public policy and was unenforceable; and
that the refund guarantee was not a demand guarantee. The arbitral tribunal determined
that the shipbuilding contract and the guarantee were unenforceable and ruled that the
claims of Heng Shun shall be rejected. Heng Shun filed a lawsuit with the court,
claiming that SPDB had fault in issuing the refund guarantee, and requesting the court
to order SPDB to pay the amount of USD 14. 227 million determined in the refund
guarantee. SPDB filed an objection to the court’s jurisdiction over the dispute,
claiming that the dispute involved had been settled in London through arbitration, so
the court should not accept it.

[ Judgment ]

Upon trial, Shanghai Maritime Court held that Heng Shun applied for arbitration
in accordance with the arbitration clause in the guarantee, and filed a lawsuit with the
court, claiming that SPDB had fault in issuing the refund guarantee and thus caused
loss to it after its arbitration claims were rejected. The claims filed by Heng Shun
involved the dispute over the guarantee which had been resolved in London through
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arbitration, and the court had no jurisdiction over the case, so Shanghai Maritime
Court ruled to reject the lawsuit. Heng Shun appealed against theruling of first
instance. Shanghai High People’s Court ruled in second instance that the appeal shall be
dismissed and the original ruling shall be affirmed.

[ Typical Significance |

In the whole shipbuilding process, both the shipowner and shipbuilding enterprise
are exposed to certain risks. To enhance the trust between the shipbuilding enterprise
and the shipowner, the parties often specify in a shipbuilding contract that they shall
respectively provide a guarantee issued by a bank to guarantee their respective
payment/repayment obligation under the shipbuilding contract. A performance
guarantee issued by a bank entrusted by the shipowner serves as a guarantee for the
shipowner’s payment of progress payments prior to the delivery of the ship and a
refund guarantee issued by a bank entrusted by the shipbuilding enterprise serves as a
guarantee for the shipbuilding enterprise’s refund of the payments already made by the
shipowner when the shipbuilding enterprise is in breach of contract. Such guarantees
often specify that any disputes shall be resolved through arbitration under the British
laws in London.

In this case, after the Plaintiff’s claims were not admitted by the arbitral tribunal ,
the Plaintiff brought a lawsuit to the court on the ground that the Defendant had fault in
issuing a refund guarantee. The court clarified that the dispute about the guarantee shall
be subject to the arbitration clause as specified in the guarantee and the court had no
jurisdiction over the dispute. The ruling of this case embodies that the court fully
respects the willingness of the parties involved to resort to arbitration proceedings and
is in line with the Chinese courts’ stand that they respect and support the international

commercial arbitration.





